
IN THE CIRCUIT COURT OF THE
EIGHTEENTH JUDICIAL CIRCUIT
IN AND FOR BREVARD COUNTY,
FLORIDA

CASE NO. 05-2010-CF-023904-AXXX-XX
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ORDER DENYING DEFENDANT’S
AMENDED MOTION FOR POSTCONVICTION RELIEF

THIS CAUSE came before the Court on April 22, 2019, for an evidentiary

hearing on the Defendant’s Amended Motion for Postconviction Relief filed on

September 17, 2018, pursuant to Rule 3.850, Florida Rules of Criminal

Procedure. At the evidentiary hearing, the Defendant was represented by

Attorney Matthew McClain and the State was represented by Assistant State

Attorneys Samantha Barrett and Jim McMaster. Based on a review of the

Defendant’s amended motion, testimony heard, and evidence introduced, the

Court makes the following findings of fact and conclusions of law:

a. After a trial held on August 25, 2014 through September 16, 2014, the

jury convicted the Defendant as indicted to thy—eAfirst—degree felony murder of Kelly

Brennan. (Exhibit “,“A Indictment, Verdict, and Trial Transcript, p. 2508).
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b. On September 16, 2014, the Court sentenced the Defendant to life

imprisonmentwithout parole. (Exhibit “B” judgment/sentence and Exhibit “A,” p.

2512).

c. On May 6, 2016, the Fifth District Court of Appeal issued a mandate

effectuating a decision per curiam affirming the Defendant’s conviction and

sentence. (Exhibit “,“C Mandate/Decision). Graham-Trott v. State, 189 So. 3d

W794 (Fla. 5th do; 2016).
d. The Defendant filed her original Motion for Postconviction Reiief on

May 3, 2018, pursuant to rule 3.850, Florida Rules of Criminal Procedure. The

Defendant filed a Notice of Filing NotarizedVerification on May 8, 2018.

e. On September 17, 2018, this Court entered an order pursuant to Rule

3.850(f)(3) allowing the Defendant an opportunity to amend claim six in her

postconviction motion. In response, the Defendant filed an amended

postconvictionmotion on September 17, 2018.

f. On October 1, 2018, the Court ordered the State to respond to the

Defendant’s amended motion for postconviction relief. On November 30, 2018,

the State filed a response. On December 11, 2018, the Defendant filed a reply

answer or response.

g. A postconviction evidentiary hearing on the Defendant’s amended

motion for postconviction relief was held on April 22, 2019. At the trial phase of

this case, the Defendant was represented by multiple attorneys at various

stages, beginning with Todd Deratany, and finally by an experienced defense

team of trial lawyers which included Tamara Meister (third chair), Mark Lanning
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(first chair), and Michael Pirolo (second chair). At the evidentiary hearing, the

defense called as witnesses: (1) Assistant Public Defender Tamara Meister, the

Defendant’s trial defense coumel; (2) Assistant Public Defender Mark Lanning,

the Defendant’s trial defense counsel; (3) Chief Assistant Public Defender

Michael Pirolo, the Defendant’s trial defense counsel; (4) Ms. Margaret Byers,

the Defendant’s mother; and (.5) the Defendant. The State did not call any

witnesses.

h. An overview of the trial in this case is necessary to understand the

context of the Defendant’s postconviction claims.

The Defendant was legally married to Daniel “Dan” Trott but was in the

process of divorcing him and had already moved out of the marital residence at

the time that Kelly Brennan was murdered. The Defendant and Dan Trott had

two sons, Creighton and Graham Trott. Creighton (age eighteen) and Graham

Trott and Ariel Hansen, Graham’s girlfriend (both age sixteen), lived with the

Defendant at the Trott man'tal residence on the date Kelly Brennan was

murdered. Kelly Brennan was married to Gino Rallo, but they were separated in

February 2010, and Kelly had moved out of the marital residence and was living

with a friend, Stefanie Fariss. (Exhibit “,"A pgs. 791-97).

The Defendant, Dan Trott, Kelly Brennan, and Gino Rallo all knew each

other well prior to this incident. Dan Trott was having an affair with Kelly

Brennan at the time of her murder. (Exhibit “,"A 791—97, 840-41). Evidence was

presented at Defendant’s triai that the Defendant was angry with the victim for

causing problems with the Defendant’s divorce, and on several occasions prior
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to the murder, the Defendant was angry enough to have contacted the victim’s

husband to advise him of the relationship between the Defendant’s estranged

husband and the victim. (Exhibit “,”A pgs. 956 & State’s Exhibits #12, 13, & 14

introduced at the Defendant’s trial.)

On February 15, 2010, at 9:00 PM, Kelly Brennan failed to appear at her

personal trainer session under inexplicable circumstances. This triggered an

immediate search for Kelly Brennan culminating in Kelly Brennan’s best friend,

Jane Bermudez, calling police to report her missing. (Exhibit “,"A pgs. 713, 716,

739—47, 821-25, 906).

On February 16, 2010, the Defendant awoke and told her son, Creighton

Trott, that she thought she hurt Kelly and that she saw Kelly’s body at Mark’s

Landing. (Exhibit ‘A p. 1174, 1246-47, 1300, 1301, 1312). In response,

Creighton Trott, along with the Defendant, Graham Trott, and Ariel Hansen drove

to Mark’s Landing where the Defendant and Graham Trott found Kelly Brennan’s

deceased body in the mangroves. (Exhibit “,"A pgs. 1129-30, 1248-49, 1300—

1302). The Defendant said she thought there was a bag in a vacant lot in a

different location. (Exhibit “A," p. 1132, 1232, 1250, 1292, 1302). The group

returned to the Defendant’s vehicle and the Defendant then directed the group to

a vacant lot where the Defendant retrieved a Publix green cloth bag that

contained groceries and a small purse with identification labelled “K. Brennan” on

it. (Exhibit A’ 1132-33, 1251, 1295, 1303-04). The group returned to the

Defendant’s residence. The Defendant took the grocery bag to her vehicle and it

was never seen again. (Exhibit A’ pgs. 1134-35, 1274). The boys contacted
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their maternal grandmother, Margret Byers for assistance. (Exhibit “,”A 1135-37,

1252—53). Ms. Byers came to the Defendant’s residence and called 911

reporting that her daughter, the Defendant, ad she killed Kelly at Mark’s

Landing. (Exhibit “A,” pgs. 921, 925 926-27, 929).

Amber Lee Clay, then an lndialantic police officer responded to the 911

call placed by Ms. Byers. (Exhibit “,"A p. 1345). Officer Clay testified that the

Defendant reported “she had a bad dream and she believes that she may have

hurt somebody.” Officer Clay further testified that “she told me she believed it

may be Kelly. And she ended up saying..., ‘I believe I hurt somebody,’ and ‘l hurt

somebody bad. It may have been Kelly.” (Exhibit “,"A p. 1347). Officer Timothy

Weber had also responded to this call and testified in court that the Defendant

stated she “may have hurt my friend Kelly.” (Exhibit “,”A p. 1330). In his written

report, Officer Weber had written that the Defendant stated she “might have

killed Kelly.” (Exhibit ‘A’ p. 1331). Both Officers Weber and Clay testified that

the Defendant told them Kelly Brennan was affecting the Defendant’s divorce

from her husband, Dan Trott. (ExhibitA, pgs. 1332, 1347).
Because Kelly Brennan’s body could not be found on ground by law

enforcement, a police helicopter was deployed. Chief Pilot John Coppola with

the Brevard County Sheriff’s Office located Kelly Brennan’s deceased body in

the Mark’s Landing area. (Exhibit “,”A 1357). Ms. Brennan was partially clothed

and had blunt force trauma to the head. (Exhibit “A” p. 1358). Dr. Krzysztof

Podjaski, the associate medical examiner, testified that Kelly Brennan suffered

multiple injuries, including fractures to her skull, any of which would be potentially
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fatal- (Exhibit “,"A pgs. 2080). Dr. Podjaski testified that the wounds to Ms.

Brennan‘s head were consistent with being inflicted by a hammer. (Exhibit “,“A

pgs. 2082-84). The victim had defensive wounds on her forearms and hands.

During the time that the State argued the Defendant murdered Kelly

Brennan, the Defendant had claimed to Ariel Hansen that she was making a

qufok trip to Walmart but was inexplicably gone for hours. (Exhibit “A” pgs.

1111-13). The Defendant returned without having made a purchase and was out

of sorts (Exhibit “A,”pgs. 1113, 1177). There was a paucity of forensic evidence

to identify the murderer or connect the murder to the Defendant, except for some

of the victim’s DNA located in the Defendant’s front passenger area. (Exhibit “,”A

pgs. 1511, 1695—96, 1740—42). The murder weapon was never found. The

victim’s vehicle, which was used to transport the victim’s body, had been hidden.

Defendant’sPostconviction Claim One

i. As her first ground for postconviction relief, the Defendant alleges that

her defense attorney Todd Deratany provided deficient performance under

Strickland1 in revealing the existence of an alleged letter given to Deratany by

Kim Meredith that contained the Defendant’s confession to killing Kelly Brennan.

At the postconviction evidentiary hearing, this letter was interchangeably referred

to as the “phantom letter” and the “confession letter." At the evidentiary hearing,

the Defendant never answered the question as to whether or not the “phantom

letter” existed and whether she wrote that letter or wrote a confession. The

Defendant testified that she wrote many letters, leaving open the inference that

she could have written a confession letter (the “phantom letter"). The Court
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found the Defendant’s testimony at the evidentiary hearing evasive and not

credible.

The Defendant alleges that but for Mr. Deratany’s deficient performance,

she would have testified at her own trial that she witnessed someone else

murder Kelly Brennan and dispose of Kelly’s body. The Defendant attached a

statement labelled as “Exhibit A” to the postconviction motion in which she

details what she would have testified. The Court finds that the Defendant failed

to show deficient performance or prejudice. Barwick v. State, 88 So. 3d 85, 93

(Fla. 2011). The prejudice prong of the Strickland test presents the issue of

whether the specific deficiency in counsel’s performance rises to the level that

there is a reasonable probability that, but for counsel’s unprofessional error the

result of the proceeding would have been different. ld_. A reasonable probability

is a probability sufficient to undermine confidence in the outcome. Q
The Court finds that the Defendant failed to show that counsel’s

performance was deficient or that she was prejudiced. The letter in question

(“phantom letter”) was a letter that was mailed from the Defendant to Kim

Meredith who then gave the letter to Todd Deratany, the Defendants counsel.

Mr. Deratany then allegedly gave the letter to Defendant’s subsequent attorneys

and the letter cannot be found. Before trial, the Court presided over a

Richardson hearing at which letters that the Defendant wrote were at issue. The

letter(s) were not introduced so the Court did not see them. (Exhibit “A,” p. 652).

The Court could not determine the multiple letters so the Court made a finding

they were inadmissible. (Exhibit “A” pgs. 649-50). However, the Court ruled

‘ Strickland v. Washington, 466 US. 668 (1984).
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that if the Defendant testified then the “State would have the opportunity to

proffer those things outside of the presence of the jury” and the court would then

make a determination as to whether it was relevant or admissible. (Exhibit “,”A

p. 650, lines 9-16). The Court found that nothing that Mr. Deratany or Mr. Gutin

said would be admissible in the State’s case-in-chief. (Exhibit “A” p. 650).

Assistant State Attorney Jim McMaster indicated that they would not be seeking

to introduce any letters from the Defendant unless the Defendant took the stand

and the letters became relevant. (Exhibit A’ p. 455, lines 9-14). The Court

ruled that there was no attorney-client privilege if the letter was for a third party,

Ms. Meredith, and not an attorney. (Exhibit “,"A p. 498).

The Defendant chose not to testify and she waived her right to testify on

the record. (Exhibit “A,” pgs. 2242-45). The Defendant claims that she would

have testified and the possibility that the State could introduce in rebuttal her

proposed written confession to murdering Kelly Brennan prevented her from

testifying. The Court finds that the Defendant chose based on her own personal

decision not to testify at trial, not as a result of ineffective assistance of counsel.

The Defendant knew whether or not she wrote a confession that she murdered

Kelly Brennan and whether this piece of evidence (“phantom letter”) existed. If

the letter did in fact exist, and was found, she could have been cross-examined

with the confession if she testified. If others read the contents of this letter, she

possibly could have been cross—examined on these points as well. The

Defendant chose not to risk this possibility and ultimately chose not to testify.
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As to the Defendant’s claim that Mr. Deratany’s performance was deficient

for revealing the contents of the letter, the Defendant failed to show deficiency.

The letter was not produced. As the trial court found, the letter was for a third—

party friend(s), and therefore, there was no attorney-client privilege in the first

place. (Exhibit “,"A p. 498).

Defendant’s Postconviction Claim Two

j. After the defense had presented its closing argument, the State made

the following statements in its final closing:

Now, Mr. Pirolo [defense attorney] says — and let’s get this
straight, the State is not required to prove motive. What the State
is required to prove is three elements.

And I believe the judge is going to tell you to prove the crime
of first-degree premeditated murder, the State must provide the
following three elements beyond a reasonable doubt: One, Kelly
Brennan is dead; two, the death was caused by the criminal act of
Sheila Graham-Trott; and three, there was a premeditated killing of
Kelly Brennan.

Number one, we know. The stipulation says that the
remains that were found — the other stipulation says that the
remains that were found and examined by the medical examiner
are, in fact those of Kelly Brennan. We know that the death was
caused by the criminal act of Sheila Graham-Trott because the
defendant told you so through her mother, through her sons, and
through the two police officers who she talked to that night when
they responded to the house — actually, the next morning.

i think I killed Kelly Brennan. l think I killed. I killed Kelly
Brennan. She didn’t say, i think someone killed Kelly Brennan. i

think someone else killed Kelly Brennan. I think Gino killed Kelly
Brennan. And how do we know that she’s telling the truth about
that? Because she was able to produce Kelly Brennan’s body.

The police, her friends, her boyfriend Dan Trott, her girlfriend
Jane Bermudez had all been looking for her all night long. The
cops were out. They went to Gino’s house, met with him, They
went to the hospital. They called all of the hospitals. Not one of
them could even find — nobody even thought about Mark’s Landing.
The only one who ever said anything about Mark’s Landing is that
woman, the defendant, Sheila Graham-Trott.

And what happens when the police actually go there, not
knowing that the defendant had already taken her own sons and
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Ariel there, the police go there and look and they still can‘t find the
body in the daytime until the helicopter shows up and sees it from
above. Now, Mr. Pirolo says an absence of evidence equals proof
of something. The State wants you to take from an absence of
evidence that is proof of something, he says that’s an absurdity.

I assume what he’s referring to is our argument that the fact
that the defendant left no injuries, had no blood on her, left no
DNA, left no fingerprints, left no trace whatsoever that she had
been there, the only connection to the victim are those few little
spots of blood that are deposited on the passenger’s side of her
own car. She left no DNA in the victim’s car even though under our
theory she drove that car down to Mark’s Landing with the victim’s
body in the wheel well of the passenger’s side. And how is it that
that could be done? How is it that that can be possible?

Well, I count three possibilities. One, the defendant never
went near Kelly Brennan that night, never saw her at all. She’s
completely innocent and just caught up in lord knows what that she
was able to predict Mark's Landing, but she never went there. But
if she never went there, never met with the victim that’s why
she didn’t have any blood on her, that’s why she’s not bitten
or injured, how did she know aboutMark’s Landing? How did
she know that there was going to be a body there?

How did she know about that bag, the Publix bag in the
vacant lot? And why would she dispose of it? Why would she
take it and throw it away and destroy what is obvious evidence
of a murder? I submit to you that is not a reasonable possibility.
Two other possibilities Ms. Barrett talked to you about. One, it’s
possible that when the defendant committed this murder, she had it
planned out in advance. Had planned to take a change of clothes,
stopped somewhere, cleaned up, got rid of the murder weapon, put
the new clothes on, and returned home and tried to appear normal.

Although, we know that didn’t work because of the seizure
incident, and then the subsequent bizarre behavior, and then
ultimately the confession. I suggest that that third possibility is
along the same lines, and I think Mr. Pirolo may have hit it right on
the head. The defendant puts in her e—mails, | just know how to get
things done, did just what Mr. Pirolo said. Wore a protective suit
just like the crime scene folks do, put a hair net on, put the booties
on, and wore gloves.

(Exhibit “,"A pgs. 2478-2482, emphasis added). The Defendant alleges that her

counsel was ineffective for failure to object to the above-quoted language

marked in bold and italicized font, and then move for a mistrial. The Defendant
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contends that the prosecutor improperly commented on her right to remain silent.

The jury would not have viewed the statement in context as a comment on the

Defendant’s right to remain silent. Moore v. State, 74 So. 3d 547 (Fla. 5th DCA

2011). The statement was a fair comment on evidence presented at trial. The

Court finds it was a reasonable strategic decision not to object and if counsel

had objected, the objection would have been overrruled. The Court finds that

the Defendant failed to show that counsel’s performance was deficient, or that

she was prejudiced.

Defendant’s Postconviction Claim Three

k. As her third ground for postconviction relief, the Defendant alleges her

counsel was ineffective for failure to request a mistrial after the following

statement by the prosecutor during the State’s closing argument:

Now, the other — the attachment that Ms. — that
the defendant sent that had been written from her to
Dan Trott said, start being accountable for the
responsibilities you have taken on and start a clean
life or stay with the filth you’ve chosen with Kelly
because as we all know, that (sic) a relationship that
is destined to thrive.

And then she goes on and makes more sarcastic
comments and so forth. You decided it was more fun
screwing a good friend’s — friend’s wife, and you got
called out for screwing your friend’s wife. She is not a
happy person in these e-mails. She is very angry,
and it comes through in these words. Now, finally,
she said —- this last one was January 8th, 2010, at 9:22
am. Again, it’s another e-mail from the defendant to
Gino Rallo.

She says, there’s a lot that l know that you will

never know and can’t imagine. if Kelly does choose
to leave you and go with him, meaning Dan, it will be
the biggest mistake of her life. Well, evidently, it was.
Kelly has known him less than a year. She’s still in
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the honeymoon period, which I guarantee won’t last
long. She’s in for several — in capital letters — big,
very big surprises. And finally she says, I am not, nor
have I ever been, crazy, I just know how to get tln'ngs
done. Well, she knew how to get things done all
right, she did it in this case. It’s up to you not inlet
her get away with it, you need to hold her-—

MR. PIROLO: Objection, objection.

MS. BARRETT: Accountable.

THE COURT: Sustained, sustained.

MS. BARRETT: I’m asking you to hold leer
accountable for her actions under the law and
bring her to justice, and find this defenm
Sheila Graham-Trott, guilty of first-degee
premeditated murder of Kelly Brennan. Thank
you.

(Exhibit “,"A p. 2382-83). In order for a prosecutor’s comments to merit a new

trial, the comments must either deprive the defendant of a fair and impartial trial,

materially contribute to the conviction, be so harmful or fundamentally tainted as

to require a new trial, or be so inflammatory that they might have influenced the

jury to reach a more severe verdict than it would have otherwise. Spencer v.

State, 645 So. 2d 377, 383 (Fla. 1994).

Defendant’s trial defense counsel testified at the postconviction

evidentiary hearing that an objection was made and sustained, but defense

counsel made a strategic decision not to request a mistrial, because it would

have directed more attention to the comment. The Court finds that this was a

reasonable strategic decision and within the wide range of reasonable

professional conduct. Eure v. State, 764 So. 2d 798 (Fla. 2d DCA 2000) (“If we
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could determine in any way the defense counsel’s failure to object was a

strategic move, we would not find ineffectiveness”).

Defendant’s Postconviction Claim Four

i. As her fourth ground for postconviction relief, the Defendant alleges

that her counsel was ineffective for failure to raise the inference during closing

argument that the victim’s blood was transferred to the floorboard of Defendant’s

vehicle after she, her sons, and Ariel Hansen went to Mark’s Landing and saw
the victim’s body. At the evidentiary hearing, defense counsel testified that the

inference of transfer of the blood was made through testimony in cross—

examination of the DNA expert, and defense counsel felt this was sufficient to

put this inference before the jury. The Court finds that counsel’s performance

was not deficient, nor was the Defendant prejudiced. The Court finds that the

defense attorney’s actions were strategic and within the wide range of

reasonable professional conduct.

Defendant’sPostconviction Claim Five

m. As herfifth ground for postconviction relief, the Defendant alleges that

her counsel was ineffective for failure to consult and hire an expert to testify

regarding the side effects of the Defendant using Ambien. At the evidentiary

hearing, Defendant withdrew this postconviction claim after postconviction

counsel had performed investigation into this issue.

Defendant’sPostconviction Claim Six

n. As her sixth ground for postconviction relief, the Defendant alleges that

counsel was ineffective by failing to call to testify at trial Sergeant T.W. Baker,

Sr., to attack the testimony of Officers Weber and Clay. The Defendant alleges
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that Sergeant Baker was available to testify at Defendant’s trial. The Defendant

alleges:

Baker spoke with Graham—Trott about what happened.
According to a recorded interview of Baker that was available to
trial counsel, Graham-Trott told him that she had a dream and that
Brennan had been badly hurt. Graham-Trott was concerned about
Brennan, but never said that she was involved in hurting Brennan.
Graham—Trott never admitted that she had hurt Brennan.

The Defendant has not shown that counsel rendered deficient

performance or that Defendant was prejudiced. Sergeant Baker’s testimony

most likely would not have been admitted at the Defendant’s trial because it was

self—serving hearsay. Defense counsel considered this testimony and made a

strategic decision not to pursue it. If it had been admitted, it would have opened
the witness to cross-examination on discrepancies on the recorded statement

and deposition testimony. Moreover, the testimony from Sergeant Baker would

have been cumulative to testimony of other witnesses. The Court finds that

defense counsel made a reasonable strategic decision not to call Sergeant
Baker and the Defendantwas not prejudiced.

Defendant’s Postconviction Claim Seven

0. As her seventh ground for postconviction relief, the Defendant alleges
that her counsel performed deficiently by (1) failing to convey to Defendant the

offer of pleading open to second degree murder; (2) failing to advise the

Defendant that the trial court would accept a no contest plea where she did not

have to provide a factual basis; and (3) advising her that her probation could be

revoked due to immigration consequences related to her Canadian citizenship.
At the postconviction evidentiary hearing, the Defendant withdrew the portion of
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this postconviction claim as to plea offer as to an open plea to second degree
murder.

The Court finds that defense’s counsel performance was not deficient and

the Defendant was not prejudiced. The Court finds credible defense counsel

testimony that the twenty-five year plea agreement was thoroughly discussed
with the Defendant and rejected. The Court finds that defense counsel

accurately disclosed to the Defendant the parameters of the plea offer and her

options. The Court further finds that defense counsel never told or advised the

Defendant that her probation would be revoked due to immigration

consequences related to her Canadian citizenship, because Mr. Pirilo did not

believe that to be true, and still does not believe that to be true. Terms of the

plea agreement were fully and accurately discussed with the Defendant, and

defense counsel encouraged the Defendant to accept the twenty-five year plea
offer, but against her attorneys’ advice, she rejected the plea offer.

Defendant’s Postmnviction Claim Eiqht

p. As her eighth ground for postconviction relief, the Defendant alleges

that the cumulative effect of counsel’s errors deprived her of a fair trial and

rejecting a favorable plea offer. In light of the failure of each of the Defendant’s

individual claims, the Defendant’s cumulative error claim fails as well. S_e§

Barwick v. State, 88 So. 3d 85, 105 (Fla. 2011) (Cumulative error argument in

postconviction motion fails where allegations of individual errors are without

merit); Power v. State, 886 So. 2d 952, 962 (Fla. 2004) (Cumulative effect claim

properly denied where individual allegations of error were found to be without

merit); Griffin v. State, 866 So. 2d 1, 22 (Fla. 2003) (same).
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Accordingly, it is ORDEREDAND ADJUDGED:

1. The Defendant’s amended motion for post-conviction relief is DENIED.

2. The Defendant has the right to appeal this Order within thirty (30) days

of its rendition.

DONE AND ORDERED at the Moore Justice Center, Viera, Brevard
%

County, Florida, thisgL/day of #7914/ , 2019.

”@771 We
KELLY/’Jf/MCKIBB‘EN
CIRCUIT JUDGE

CERTIFICATE OF SERVICE

I do certify that copies hereof have been furnished by courier to Assistant
State Attorneys Samantha Barrett and Jim McMaster, Office of the State
Attorney, 2725 Judge Fran Jamieson Way, Building D, Viera, Florida 32940
and by US. Mail to Matthew R. McLain, Esq., Postconviction Attorney for the
Defendant, 2170 West State Road 434, Suite 216, Longwood, Florida 32779
this_ day of APR 3 0 2(th

, 2019.

SCOTT ELLIS ,vCLERK OF COURT {5’”you/affix
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